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NCTOYHUKHU UCJTAMCKOI'O ITPABA:
UCTOPUA U COBPEMEHHOCTD

Annomayus. B ctatbe aBTOp XapakTepu3yeT IIaBHble 0COOCHHOCTH CUCTEMbI HICTOUHH-
KOB MCJIaMCKOTO TIpaBa B Pa3iIMYHbIe HCTOPUYECKHIE TIEPUOABI — ¢ MOMEHTa (hOpMUPOBaAHUS
110 HacTosiuiee BpeMs. L{enb uecneqoBaHus — ONPEENIUTh HA OCHOBAHUM aHAJIN3a CTaHOB-
JIEHVSI U pa3BUTHSI ICTOUHUKOB MYCYJIBMaHCKOIO TIpaBa KIIOUEBbIE ATAIIbI JAHHOTO PA3BUTHSL.
MeTon00THYECKYI0 OCHOBY MCCIIEIOBaHHS COCTABISIIOT AUAIEKTHKA KaK BCEOOIIMI METO
MO3HAHUS, OOIeHAYYHbIE METO/IBI (ICTOPUYECKUH, CHCTEMHBII) U YaCTHOHAYYHBIE METO/IBI
(popmanbHO-IOpUIMYECKHH, CPAaBHUTEIBLHO-TIPABOBOI). B paboTe MpuBOISTCS apryMeHThI
B TI0JIb3y 000CHOBaHHOCTH MEPUOAN3ALNH PA3BUTHUS CUCTEMBI HCTOYHUKOB MYCYJIbMAHCKOTO
MpaBa, BKIOYAIOMIeH B ceOst TSITh cTaauii: 1) nepron GopMupoBaHus — C MIEPBOM MOJOBHHBI
VII Beka o nepyro nonosuny VIII Beka; 2) yTBeprkaeHHE Ma3xaOoB — PETMTHO3HO-TIPABO-
BBIX IIKOJT — BTopas nonoBuHa VII — IX Bek; 3) mepuon Takiua (3ampet caMmoCTOSITETHHOTO
TOJIKOBAHHUS U BBIBEIEHUSI MIPABOBBIX HOpM) — X — niepBast nosioBuHa XIX Beka; 4) nepuon
pedopm eBporieiickoro odpasiia — Bropas nmoyioBuHa XIX — nepsasi moyioBuHa XX Beka;
5) mepuoj peuciaMu3alud — CO BTOPOH monoBuHBI XX BeKa Mo HacTosmiee Bpems. Pe-
3yJITaThl UCCIIENOBAHMSI [TO3BOJISIIOT aBTOPY CHIENATh IIPOTHO3 O JaJIbHEHUIIEM TPOLOIDKEHUN
IIPOLIECCa PEUCIIAMU3ALIUY B IIPABOBBIX CUCTEMAX CTPaH MYyCYJIbMAHCKOTO MUpA.
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SOURCES OF ISLAMIC LAW:
HISTORY AND MODERNITY

Abstract. In the article the author characterizes the main features of the system of sources
of Islamic law in different historical periods — from the moment of its formation to the pre-
sent day. The purpose of the study is to determine the key stages of this development based
on the analysis of the formation and development of the sources of Muslim law. The metho-
dological basis of the study is dialectics as a general method of cognition, general scientific
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methods (historical, systemic) and specific scientific methods (formal-legal, comparative-le-
gal). The work presents arguments in favor of the validity of the periodization of the deve-
lopment of the system of sources of Muslim law, which includes five stages: 1) the period
of formation — from the first half of the 7th century to the first half of the 8th centu-
ry; 2) the establishment of madhhabs — religious and legal schools — the second half
of the 8th century — 9th century; 3) the period of taqlid (prohibition of independent inter-
pretation and derivation of legal norms) — 10th century — first half of the 19th century;
4) the period of European-style reforms — the second half of the 19th century — first half
of the 20th century. 5) the period of re-Islamization — from the second half of the 20th cen-
tury to the present. The results of the study allow the author to make a forecast about the fur-
ther continuation of the process of re-Islamization in the legal systems of the Muslim world.

Keywords: Islamic law; Sharia; Figh; madhhab; source of law; ijtihad.
BBeneHune

JTHOUW M3 Hanbosee BIUSATEIbHBIX MPABOBBIX CEMEH COBPEMEHHOCTH

SIBJISIETCS] MCIaMCKasl IpaBoBasi ceMbs. HopmMbl MyCynbMaHCKOIO Ipasa

OKa3bIBalOT BO3JICHCTBUE B TOW WJIM MHOM CTEIIEHU HA IIPABOBBIE CHUCTE-
MbI Ooniee yem 50 rocymgapceT. Bompeku 3TomMy, B OT€UeCTBEHHOM MPaBOBOM JTHTeE-
paTtype He yAelseTcss JOCTaTOYHOTO BHUMAHUS W3YUYEHHIO BOMPOCOB, CBSI3aHHBIX
C OCHOBaMH MYCYJIbMaHCKOTO mpaBa. OHa M3 KIOUYEBBIX XapaKTEPHBIX 0COOCH-
HOCTEH MCIIaMCKOW TIPAaBOBOM CEMbH BBIpa)KaeTCs B CBOCOOPa3uy UCTOYHHKOB ITpa-
Ba. IMeHHO BOMpOCY, CBA3aHHOMY C UCTOYHUKAMHU MYCYJIBMAHCKOTO IpaBa, 1 Mo-
CBsIIIEHA HAcCTOsIIas cTaThsi. HOBU3HA MCCleIOBaHNs COCTOUT B MEPBYIO OYEPElb
B MPE/ICTABICHUN OPUTHMHAIBHON MEPUOAN3AIUMN PA3BUTHS CUCTEMbI HCTOYHUKOB
HCJIAMCKOTO MpaBa.

AKTYaJIbHOCTh JAHHON TEeMbI CTAHOBHUTCSI OCOOCHHO OYECBHUIHOM, €CIIA YUUTHI-
BaThb COBPEMEHHBIE PEAIMU: B YCIOBHUAX 3alaJHbIX CaHKUWW 1711 Poccumn kpaiine
BAYKHO Pa3BUBATH JAPY>KECTBEHHBIE OTHOILIEHUS U B3aUMOBBITOIHOE COTPYAHUYECTBO
CO CTpaHamMu MYCYyJIbMaHCKOro Mupa. O4eBUAHO, YTO JJIsl MPOTPECCa MOTHOLIEHHBIX
JPY>KECKUX U B3aUMOYBAKUTEIHHBIX OTHOIIIEHUH CTOPOHAM HEOOXOAUMO JETAIBHO
pa3duparbcsi B 0COOCHHOCTAX MOJUTUYECKOH, YKOHOMUYECKOMH, IPaBOBOM CHCTEM
npyr npyra. He ctout 3a0bIBaTh Takke 0 TOM, 4TO B Poccun mpoxkuBaeT Oosee
20 MUJUTHOHOB MYCYJIbMaH, 3HaUUTEIbHAsl YaCTh KOTOPHIX B TOM UM MHOW CTENICHU
coOJII0IaeT OCHOBHBIE MPEIITUCAHUS U 3allPeThl cBoel penuruu. HesHanue winm ur-
HOPUPOBAHUE TOCYAAPCTBOM U OOIIECTBOM ITHX MPEANUCAHUHN U 3aIIPETOB YPEBATO
BO3HUKHOBEHHUEM PA3JIMYHBIX COIUATBHBIX U MOTUTHICCKUX KOH(IUKTOB.

enp HacTOAILErO UCCIEN0BAHUSA — OIPEIEIUTh HA OCHOBAaHUM aHAJIM3a CTAaHOB-
JICHHS Y Pa3BUTHS UCTOYHHUKOB MYCYJIBMAaHCKOTO MPaBa KJIFOUEBBIE 3TAIbI JAHHOTO
pa3BUTHSL.

Jist mocTr KeHMsI TOCTaBICHHOM e HEOOXOAMMO PEIIHUTE CIEAYIOINE 3aJa4H:

— NPOAHAIU3UPOBATH UCTOPHUIO PA3BUTHS HCTOYHUKOB MYCYJIbBMAaHCKOI'O IIPaBa;

— BBIJICIUTH KITFOUEBbIE 0COOCHHOCTH CUCTEMbI HICTOYHUKOB HCIAMCKOTO MpaBa
Ha Pa3JIMYHBIX UCTOPUUYECKUX OTPE3KAX.
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AHanu3 cywecTByHOLWUX NOAXOOA0B K pelleHnro
nocTaBfieHHONW Npob6nemMmbl, cTeNeHb Hay4YyHOM pa3paboTaHHOCTH

Kax Ob110 yKa3aHo paHee, BONPOC, CBA3aHHBIN C MCTOYHUKAMU MYCYJIbMaHCKOTO
[IpaBa, B OTEYECTBEHHON IIPABOBOU JIUTEPATYPE UCCIIEN0BAH B HEJOCTATOYHOM CTe-
neru. Cpenu peakux paboT, MOCBAIIEHHbBIX TAaHHOM TeMe, CIeAyeT BbIICIUTh TPY/IbI
JI. P. Crokusitnena [5], K. FO. fky6enko [7], I. 1. Mypomuiesa [3] u nip.

Tak, OIMH U3 KPYITHEHIINX OTEYECTBEHHBIX UCCIIEA0BATEIEH UCIAMCKOrO IIpa-
Ba — JI. P. Crokusiinen B MmoHorpaguu «Mcnamckoe mpaBo U AUAIOT KYJIBTYp
B COBPEMEHHOM MHUpe» [5] yOeauTenbHO 10Ka3bIBAET, YTO OCHOBHBIM MCTOYHHUKOM
MYCYJIBMAHCKOI'O IpaBa B IEPUOJ] OT BOSHUKHOBEHUS PEIUTMO3HO-ITPABOBBIX HIKOJI
BILIOTH 10 XIX Beka ciry’kuiia mpaBoBasi JOKTPHUHA.

K. 1O. SIky6enko B cratbe «K BOMpoCy 0 MOHATUM U UCTOUHUKAX MYCYJIbMaH-
CKOTO mpaBay [7] oOparaeTcs K COMOCTaBICHNIO HCTOUHUKOB MIPaBa ¢ TOYKH 3PEHUS
Pa3IMYHBIX PEIUTHO3HO-IPABOBBIX IIIKOJI UCJIaMa.

Cpenu 3apy0OeXHBIX aBTOPOB BOMPOCca 00 MCTOYHUKAX MCIAMCKOTO MpaBa Kaca-
nich Takue npaBoBeabl, kKak P. [lasun [2], B. Xamsik [6], @. Arap [1], M. Pos [4] u ap.

OcHoOBHOe uccnepoBaHue

[Tpex e yeM nepexouTh K aHaJIN3y UCTOPUU CTAHOBJICHUS] HCTOYHUKOB UCIIaM-
CKOI'O TIpaBa, CJIEAYeT CAENaTh OAHO OYEHb BaKHOE 3aMedaHue. Jleno B TOM, UTo,
Kak BepHO ykasbiBaeT [. . MypoMIiieB, NOHATHE UCTOUHUKA [IpaBa B UCJIAME BKIIIO-
qaeT B ce0s He TOJBbKO (POpMY BHEIITHETO 3aKPETUICHHS MPABOBBIX HOPM, HO U CIIOCO0
ux cosmanus [3, c. 95].

[TpucTynas Kk MccaeJ0BaHUIO Pa3BUTHS CUCTEMbI HCTOYHUKOB HCIAMCKOTO IIpa-
Ba, HEOOXOIMMO OTMETHTh, YTO CAMO MYCYJIbMAaHCKOE MPAaBO OTHOCHUTCS K KaTerOpHu
PEITUTrHO3HOTO MPaBa, MOCKOJIbKY €r0 BOSHUKHOBEHHUE U pa3BUTHE 00YCIIOBICHO CTa-
HOBJIEHHEM penuruu uciaaM. Ha opmupoBanue MyCyIbMaHCKOW PETUTUN OTPOMHOE
BIMsiHUE oKazan IIpopoxk Myxammen, pelUruno3HO-MOTUTHYECKAs 1eATEIbHOCTh
koToporo npuxoaurcs Ha 610—632 roasl Hamel 3pbl. MyxaMMe NpoONoOBE10Ba
Ha ApaBUICKOM I0JyOCTPOBE MOHOTEU3M, KOTOPBIH MIPEIIOIaracT MpU3HaHue e1u-
Horo bora (Asuiaxa) u 0TKa3 OT IpUAABaHMs €My COTOBapuIlel. bynyuu penurueit
aBpaaMH3Ma, UcjaM MPU3HAET HCTHHHOCTD MPOPOYECKON MUCCUU TAKHX PEIUTHO3-
HBIX JesTenei, kak ABpaaM (MOpaxum), Mowuceit (Myca), Hoii (Hyx), Uucyc (Hca)
Y MHOTHX JIPYTUX ITOYUTAEMBIX UYJIESIMHU U XPUCTHAHAMH JIMYHOCTEH. YBAXKUTEIb-
HOE€ OTHOIIIEHHE MPEANUCAHO MyCYTbMaHaM M K PEJIMIHO3HBIM MUCAHUAM HyJan3Ma
u xpuctuanctsa — Tope, bubnun. OHaKo B CBA3M C TEM, UTO, COITIACHO UCIAMCKO-
My BEpOYUYEHHIO, XPUCTUAHCTBO U MyJau3M ObUIN BIIOCIIEACTBUU B 3HAUUTEIbHON
CTETIEHH UCKaKEHBI TPOTUBHUKAMU €AMHOO0XKHS, MOSIBUIIACh HYk/1a B OOHOBJICHUU
MOCTYJIAaTOB penurun Asiaxa. Jt1o 3aa4a Oblia Bo3jIoXkeHa Ha rocieaaero [Ipopoka
ennHoboxus — Myxammena.
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C nmenem MyxammMmera CBsI3aHbl JBa BaKHEUIIIMX UCTOYHHMKA HCJIaMa KaK peiu-
I'MU B LIEJIOM, TaK U MyCYJIbMaHCKOTO npasa B yacTHocTH — Kopan u Cynna. Kopan
€MHOIVIaCHO MPHU3HAETCsl MyCylbMaHaMu B KauecTBe boxecTtBeHHOoro OTKpoBe-
HUsl — clioBa AJulaxa, NepeJaHHoro JitoAsM nocpeactsoM IIpopoka Myxammena.
[Tox CyHnHoOi1, B CBOIO 04Yepeb, CIEAYET NOHUMATh COBOKYITHOCTb XaIUCOB (paccKasos,
coobmenuit) o xxu3au [Ipopoka Myxammena, ero JeMCTBUSIX U BBICKa3bIBAHUSX.

BaxxHoe 3HaueHue 17151 IPaBUILHOTO BOCIPUSTHS MYCYJIbMaHCKOTO ITpaBa UMEET
[MOHUMaHUE U YETKOE pa3jIMyeHHe JIByX TEPMHHOB — IIapuar U (QUKX, KOTOpbIE
4acTO OTOXKJIECTBIISIOTCS B IIPaBOBOM JuTeparype. boinee 000CHOBaHHBIM mpe-
CTaBJISIETCS TIOAXOM, B COOTBETCTBUU C KOTOPBIM JIaHHBIE TOHATHUS SIBIISIIOTCS XOTh
U B 3HAYUTEJIbHOM CTENEHH B3aUMOCBA3aHHBIMM, HO OTJIMYHBIMU JPYT OT Jpyra.
[Tox mapmarom moHMMAaETCsl COBOKYIIHOCTD Npeanucanui bora, copepxanuxcs
B Kopane u Cynne Ilpopoka Myxammena. Ilog ¢uxxom, B cBOO odepesb, IOHU-
MaeTcs, C OHOM CTOPOHBI, HayKa, U3yyarollas IpaBuja BHELIHErO MOBEICHUS,
a ¢ Apyrol — caMu 3T MpaBUia.

AHanu3 UCTOPUUYECKOTO Pa3BUTHS MCTOYHHMKOB MCIIAMCKOTO IIpaBa MO3BOJISIET
BBIICITUTH CJICAYIONIYIO TIeproau3anuio: 1) nepuon hopmupoBanus (TiepBast moJio-
BuHa VII — nepBas nonosuna VIII Beka), 2) nepuoa yTBep:kaeHNs Ma3xaboB (BTOpast
nonoBuHa VIII — IX Bek); 3) nepuon taknuaa (X — nepsas nonosuHa XIX Beka);
4) nepuon pedopm eBpomneiickoro oopasua (Bropast nososuna XIX — nepsas noso-
BHHA XX BeKa); 5) nepuoj peuciaMusanuu (Bropas nojaoBuHa XX Beka — HaCTOS-
iee Bpems).

1. Ilepuoo ¢popmuposanusa (nepeas nonosuna VII — nepeas nonoeuna
VIII geka).

B ykazaHHbIN nepuojl B KaueCTBE €AMHCTBEHHBIX UCTOUHUKOB IpaBa MpHUMe-
Hsamuck Kopan u Cynna. Kopan cocrout u3 114 cyp (maB) u 6onee 6 000 astos
(CMBICTIOBBIX €IUHUL] — CTHXOB). DTH asAThl KACAIOTCS CAMbIX Pa3JIMYHbBIX BOIIPOCOB,
B MIEPBYIO O4Yepe/ib BEPOYOCIKACHNUS, ITUKH, ITPABHUII BHEIIHETO TIOBEICHUS JTFOICH.
VIMeHHO asiThl, CBA3aHHBIE C NIpaBUJIaMU BHEIIHETO MOBEAEHUS JIIOJIEH, YCIOBHO
MOKHO Ha3BaTh NpaBoBbIMU. Takux astoB B Kopane HacuutsiBaeTcs okoio 500.
JocTarouno nmoapo6Ho B CesitieHHOM [Ircanny MycyiibMaH OMMCHIBAIOTCS BOTIPOCHI
HAaCJIEJCTBEHHOIO U CEMEHHOI0 MpaBa, OTAEJIbHbIE HOPMbI IOCBAILIEHbBI YIOJIOB-
HO-TIPaBOBBIM BonpocaM. OHAKO B CBSI3U € TEM, UTO KOJIMYECTBO MPABOBBIX HOPM
KopaHna orpanu4eHHO U peryinupoBaHHue BcexX cdep KU3HMU OOMIeCTBA MCKITIOUH-
TEJBHO MOCPEICTBOM ITHUX HOPM HEBO3MOXHO, CUCTEMA UCTOYHUKOB MYCYJIbMaH-
CKOTO IIpaBa JOCTAaTOYHO OBICTPO MOMOJIHWIACH APYTUM MUCTOYHUKOM — CyHHOMU
[Ipopoxa Myxammena. Borpeku 1OBOJBHO pacrpoCTpaHEHHOMY 3a0i1y:KJIEHHUIO,
CyHHa npHu3HaeTcsl B KaYeCTBE MMPABOBOIO MCTOUYHUKA HE TOJIBKO CYHHUTCKUMU
TEUEHUSIMU UcJlaMa, HO U luuTamu. JlerutumHocTh CyHHBI B KaU€CTBE UCTOYHUKA
IIpaBa BBITEKAET U3 psija KOPAaHUUECKUX HOPM, B UaCTHOCTU: «ECiu k€ Bbl CTaHETE
[IpEnUpaThcs 0 YeM-HUOyY/b, TO oOpaTtuTech ¢ 3TuM K Ainaxy u [locnanHuky, eciu
BbI BepyeTe B Aitaxa u [locnennuii nens...» (cypa 4 asat 59), «O te, koTopbie yBe-
posanu! [loBunyiiteck Annaxy u Ero [locianHuKy ¥ HE OTBOpauuBaiiTeCh OT HETO,
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TOKa BHI CIBIIUTE. ..» (cypa 8 asT 20) u ap. MycyabMaHCKHE yUeHbIE TIPOBEIU CKPY-
yJI€3HY10 pabOTy O BBISBIECHUIO JOCTOBEPHOCTH OT/IEIbHBIX XaIUCOB U pa3/ieiu-
JIM UX Ha KaTeropuu — JOCTOBEPHBIE (CaxMX), XOpOoIlIne (XacaH), ciadble (naud)
1 JIokHbIE (Mayny). Haubonee aBropuTeTHBIMU COOpPHUKAaMU JIOCTOBEPHBIX Xa/IMCOB
ABJISIOTCS cOOpHUKH anb-byxapu, Myciuma, A0y [ayna, At-Tupmuzu, Mon Maka,
AH-Hacau, KoTopble CTOST B UEPAPXUU HCTOYHUKOB MYCYJIBMAaHCKOTO IIpaBa cpasy
3a Kopanowm.

B paccMarpuBaeMslii nepros Hayaiy OposiBIATHCS TaKUe OTIIMYUTEIbHBIE Uep-
Thl FOPUJNYECKON TEXHUKHU, KaK OTCYTCTBUE YETKOM CHCTEMaTH3aluu U HEKOTOPast
Ka3yUCTHYHOCTD.

Ocoboe BHUMaHUE Ha cedst 0OpamaeT sI3bIKOBOM CTHIIb MYCYJIBMaHCKOTO TIpaBa,
KOTOPBI MOKHO XapaKTEPU30BaTh KaK OOrOCIOBCKUI. OOBICHACTCS 3TO JABYMSI
¢dakropamu. Bo-nepBbIX, JABa ITIaBHBIX NMPABOBBIX UCTOYHHKA MPEICTABISIIOT CO-
00l peNMruo3HbIE TOKYMEHTHI, YTO M MPEIONPEACsIeT UX OOTOCIOBCKHMA CTHIIb.
Bo-BTOpBIX, MyCy/IbMaHCKasl IpaBOBasi CEMbsI HE IIPEIONIAraeT OTIACIbHON He3a-
BHUCUMOM nipodeccunt opucta. Jlnna, npodeccrnoHanabHO 3aHUMAIOIIMECS TPABOBOM
NesATEeNbHOCThIO, 003aHbl TOCKOHAJIBHO 3HaTh HE TOJBKO IOPUAMYECKYIO YaCTh
MYCYJIbMAHCKHX 3HAHUM, HO U JIPYTUE ACTIEKTHI UCIamMa. ITO CIIOCOOCTBYET TOMY,
YTO MYCYJIbMAaHCKHI TIPAaBOBeE]] (PaKTHUECKU 00s13aH OBITH OOTOCIOBOM.

PanHme MycynbMaHCKHE NOJTUTHYECKHE OObEAMHEHUS] HE MOTYT OBITh KBaJIH-
(UIMPOBaHBI B KAYECTBE TOCYNAPCTB, FOPA3/I0 MPaBHIbHEE OTHOCUTH UX K TIOJIUTH-
yecKuM o01muHaM. OHaKo HOPMbI PETUTMO3HOTO MpaBa B TAKUX OOLIMHAX ILIHPOKO
MIPUMEHSUINCH, B CBs3H ¢ ueM mpodeccop I. . MypomiieB nenaer crpaBeaaInBbIid
BbIBOI: (POPMHUPOBaHUE U pa3BUTHE MYCYJIbMAaHCKOTO MpaBa MPeIIIeCTBYET BO3HUK-
HOBEHMIO MYCYJIbMAaHCKUX IOCY/IapCTB, YTO OKA3bIBAETCS OTHUM U3 JOBO/IOB, OIIPO-
BEPrarouiX MKUPOKO paCIpOCTPaHEHHYIO TOUKY 3PEHUS, B COOTBETCTBUU C KOTOPOM
IIPaBO BO3HUKAET COBMECTHO C FOCYAApCTBOM. Y UEHBIH OTMEUAET CXOACTBO MYCYJIb-
MaHCKO-IIPaBOBBIX HOPM PaHHEKJIACCOBOTO MEPUOJa C MOHOHOpPMaMH — HOpMaMH,
COCAMHSIONIMMH TIPABHJIA TIOBEACHHUS 00IIECONATLHOTO, PEITMTHO3HOTO U MTPAaBO-
BOTI'0 XapakTepa. B kauecTBe 001IUX YePT MOKHO BbIIEIUTH OTHOIIEHNE HACETICHMUSI
K HUM, KaK K BO3HHUKIIMM IIOMHUMO BOJIU JItOJIel U OecrpoOesbHbIM, CIUTHOCTD,
OTCYTCTBHE HEOOXOAMMOCTHU B ammapare MpUHYXIAECHUS U JIUYHBIA (a HE TeppUTO-
puanbHbIN) Xapakrep neicTsus 3, c. §9-90].

2. Ilepuoo ymeepicoenus mazxaooe (emopas nonosuna VIII — IX gek).

CtpemMuTeNnbHBINA pOCT TeppUuTOpUn ApadcKkoro xanudara, BKIIOYEHHE B COCTaB
HACEJICHUSI CaMbIX PAa3JIMYHBIX HAPOIOB CO CBOCOOPAa3HBIMU OOBIYAsIMH U TPAJIH-
[USMH BEITH K YCIIOKHEHUIO CTPYKTYPbI OOIIECTBEHHBIX OTHOLIICHHHA, YTO, B CBOIO
o4epesib, CKa3blBAJIOCh U HAa MPAaBOBOM cucTeMe. PemiaTh BO3HUKAIOLIUE I0pUInYe-
CKHE BOIPOCHI UCKITFOUUTEIHHO HA OCHOBAaHUH OJJHO3HAUYHO TOJIKYEMBIX MOJIOKEHUN
Kopana n CyHHBI CTaHOBUIJIOCH BCE CIIOXKHEE, YTO MTOCTaBUIIO MYCYJIBMaHCKO€E 00-
LIECTBO Mepel HE0OX0IUMOCThIO pa3pabOTKHU HOBBIX MCTOUHUKOB Mpasa. [Ipu sTom,
Kak o4eHb TOYHO 3ameuaeT P. JlaBuy, «3a1aya MyCylbMaHCKHUX IIPaBOBEIOB COCTOSIIA
HE B CO3[JaHUU TEOPUH O3UTUBHOTIO [IPABa, @ B CUCTEMATU3allUN HHTEIUIEKTYaJIbHBIX
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METO/IOB JIETUTUMALUHY, ...[IOUCKA PELICHUI HOBBIX CUTYal1il, KOTOpbIE HE IPOTH-
BOpe4sin Obl OOLIMM MPHUHILIMIIAM, COZIEPXKALUMCS UM BbITeKatomuM u3 Kopana
u CyHHBI» [2, . 350]. DTuUM U 3aHSUIUCH MYCYJIbMaHCKHE IPABOBE/IbI, OHAKO K €11~
HOMY MHEHHIO IO BOIIPOCY MCTOYHMKOB IpaBa MPUUTHU HE CMOIIH. J{esTeabHOCTD
YUEHBIX 110 CAMOCTOSATEIbHOMY ITOMCKY CIIOCOOOB pa3pelieHus: peIuruo3Ho-IpaBo-
BBIX BOIIPOCOB 0003HAYAETCS] TEPMUHOM «UKTUXAI».

PacxoxaeHne MCcIaMCKUX YUYEHBIX MO Py PEUTHO3HBIX, IPABOBBIX, KO-
HOMHUYECKUX U HEKOTOPHIX MHBIX BOMPOCOB MPUBEIO K (POPMHUPOBAHUIO PEITUTH-
03HO-IIPABOBBIX HIKOJ — Ma3Xxa0oB, KaXJIbId U3 KOTOPBIX UMEJl CBOE BUJEHUE
CIIOPHBIX acleKkToB. B kauecTBe Hanbosee BIUATEIbHBIX PETUTHO3HO-IIPABOBBIX
IIKOJI CJIeyeT Ha3BaTh YEeThIPE CYHHUTCKHUX Mazxala: XaHa()UTCKUH, IadUUTCKHH,
MAJIMKUTCKUH, XaHOATUTCKUN — W OJMH MIMUTCKUNA Ma3xad — KapapuTCKUM.
Kparko oxapakrepusyeM Kaklyr0 U3 Ha3BaHHBIX IIKOJI C TOYKHU 3PEHUSI UX OTHOLIE-
HUS K CUCTEME UCTOYHUKOB MYCYJIbMaHCKOTO IIPaBa.

OcnoBanHast uMamoM A0y XaHu(oil 1 Ha3BaHHAs B €TO YeCTh XaHA(pUTCKas
LIKOJIA IIPU pa3pellieHUu! NMPaBOBBIX CIIOPOB IMIMPOKO MPUMEHSIET TAKHUE HCTOYHHKH,
KaK MJDKMa U KHSIC.

[Tox nKMON B HAy4HOU JIMTEpaType NOHUMAETCA «KOHCEHCYC BCEX aBTOPH-
TETHBIX YUYeHbIX, coracytouuiics ¢ Kopanom u Cynnoit» [4, c. 78]. Cuuraercs,
YTO BIEPBBIC MJKMa Obl1a npuMeHeHa B Menune Bo BTopoii nonoBune VII Beka,
Korza ceMb Han0oJiee aBTOPUTETHBIX 3HATOKOB ILIapUaTa coOpauch s pa3padoT-
KH TIPOIEYPbl PACCMOTPEHHUSI CIIOPHBIX BOMPOCOB. O0S3aTeIbHBIMU YCIOBUSIMHA
UJUKMBI sBIsIOTCS: cooTBeTcTBUE Kopany u CyHHE, eAMHOIMIaCHOCTh, IPUHSITHE
HauOoJee 3HAIOIKUMU U aBTOPUTETHBIMM YUYEHBIMH B 00JIaCTH HcIama.

Kusicom B caMckoM NpaBe Ha3bIBAIOT paccykJaeHue 1o aHanoruu. Kusc npu-
MEHSIeTCS B TE€X ClIydasiX, Korja KOHKpEeTHasl CUTyalusi He yperyaupoaHa Kopanom
n CyHHOH, OTHAKO B JByX IJIaBHBIX MUCTOUHUKAX UMEIOTCS HOPMBI, PEryIUPYIOLIUe
aHaJIOTUYHBIE cCUTyalluu. B kauecTBe Hanbosee N3BECTHOIO NpuUMepa KHUsca MOKHO
IIPUBECTH 3aIIPET Ha yHOTpebaeHrne He ynoMuHaroumxcst B Kopane ainkoroibHbIX Ha-
MUTKOB (BOJIKA, KOHBSIK, BUCKH U T. T1.) TIO aHAJIOTHH ¢ 3anpeToM BuHa (cypa 5 ast 90).

XapakrepHasi 0COOCHHOCTh XaHa(hUTCKOTO Ma3xaba 3aKIr0uaeTcsi B 00palieHUN
K TaKOMY MHCTHUTYTY, KaK UCTUXCaH (IpeuMyIlecTBO, peanourenue). cruxcan
IIpECTaBIseT cOO0H aIbTepHATUBY KHUSCY B TE€X CIIydasix, KOrja MIPUMEHEHUE Kusica
HEaKTyaJbHO JINOO HAHOCUT BpeJ MycylbMaHaMm. [IpuMepoM MCTHXCaHa CITyKUT
paspeleHne Ha 3aKITF0YeHNE CACIKH, CBI3aHHOM C MOMOJTHEHHEM cYeTa MOOMILHOTO
TeneoHa, HECMOTPS Ha TO YTO OJIHA U3 CTOPOH C/ICJIKH HE MPHUCYTCTBYET HAa MECTE.

Eme omna xapakrepHas 4yepra xaHaduzma — aKTHBHOE 0OpalieHne K MeCTHBIM
oOb1yasM (yp@), 4To 1MO3BOJISIET HA3BIBATh PACCMATPUBAEMYIO PEITUTHO3HO-TIPABO-
BYIO ILIKOJTy HanboJsee ruOKoi.

I'maBHBIMU 0COOEHHOCTSIMU MAJIMKUTCKOM 1IKOJIBI (OCHOBaTE b — Manuk uoH
AHac) B oJxo/1e€ K MICTOUHHUKAM HCJIaMCKOTO IIPaBa SIBJISIOTCS MPEANOUYTEHNE UK~
MbI MEIMHCKHX MPABOBEIOB Kak MPsAMBIX MOTOMKOB [Ipopoka Myxammena, a Takxke
JIOBOJIbHO OTPaHMUYEHHOE MCIIO0JIb30BaHNE KHsica. MaTMKNUThl AaKTUBHO MTPUMEHSIOT
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MIPUHLIMI UCTUCHAX (YUET O0IIel MoJib3bl) — CHOCO0 BBIHECEHUSI PELIeHUs Ha OC-
HOBE CYXJICHHUS O €ro Mojib3e st oOmecTBa. OTanune UCTUCIIAaXa OT UCTUXCaHA
OasupyeTcs Mpexae BCEro Ha TOM, YTO MCTHUCIAX MOJHOCThIO HE3aBUCHUM OT Ila-
puara, Kacasich TOJIbKO cephl YEIOBEUECKUX OTHOIIeHUM [7, c. 13]. M3BecTHBII
IpUMEp UCTUCIaXa — pelieHue uMama Majuka o 3anpere Npojaku BUHOTpaaa
M3TOTOBUTENSM BUHA.

laduuTtckuii Ma3xal MoIy4YrsI CBOE Ha3BaHUE TI0 UIMEHH OCHOBATENS — MMaMa
Am-Tlaguu. IlpencraBurenn 1aHHOM LIKOJBI, TaK K€ KaK U MAJIUKHUTBI, OTAAIOT
MIPEANOYTEHNE WIKME MEAUMHCKUX MpaBoBeaoB. [Ipu atom mudpuutckuii Mazxad
OTBEpraer Kak UCTUXCaH, TaK U UCTHCIAX, Ipeyiaras MHOM NPUHIUI — HUCTUCXA0,
0]l KOTOPBIM MTOHUMAETCS MPUHIUI U3BJICUEHUS IPABOBOTO PEILEHUs, COIIACHO
KOTOPOMY U3MEHEHHS CUUTAIOTCSl HE HAaCTYNUBIINMHU /10 T€X MOP, TOKA UX HACTyI-
neHue He Oyzaet AokazaHo. [Ipumepom nctucxada sBisieTcs POAOKEHUE IPUHA-
JISKHOCTH COOCTBEHHOCTH JIMILY JI0 TOTO, ITOKA HE OyJIeT T0Ka3aHo ee MpeKpalleHue.

OcHoBaHHBII ”MaMOM AXMaioM HOH XaHOaa0M XaHOAIUTCKUN Ma3xal OTiIu-
4yaeTcsl KpallHe OCTOPO’KHBIM M OIFPAHMYEHHBIM MPUMEHEHUEM UIKMbI U Kusca,
oOpaiiasicb K HUM TOJIbKO B MCKJIIOUMTENbHBIX cilydasx. M3 Bcex npuBeIeHHbIX
PENUTHO3HO-IIPABOBBIX LIKOJI XaHOAIU3M CaMblii KOHCEPBAaTUBHBIM.

IIpencraBuTenu HarbOosee paCIPOCTPAHEHHOTO CPEAHN MYCYJIbMaH-IIIMUTOB JIXkKa-
(dapurckoro ma3xaba (ocroBarenb — Jxadap ac-Canuk) B KaueCTBE HCTOYHHKOB
rcaaMckoro mpasa npusHaioT Kopan, CyHHy, WkMy, akib (pasym). OcCOOEHHOCTD
JTAHHOW PEJTUTHO3HO-IIPABOBOM IIKOJIBI 3aKJIIOYAETCS B TOM, UTO B KAYECTBE UCTOY-
HUKa IpaBa MPU3HAIOTCS TOJIBKO T€ XaJIUChl, KOTOPBIE NEPEeJaHbl WIEHAMU CEMbU
[Ipopoka Myxammena. [>xadapuTsl HE MPU3HAIOT KUAC B KAYECTBE MPABOBOTO
ucrounnka. Kpome toro, npencraBurenu mxadapurckoro Mazxada mmpoko mpuMe-
HAIOT palllOHAaJbHbIE MPUHIMIBL. Tak, B KaUeCTBE MCTOYHMKA MpaBa MpU3HAET-
csl aKJib (pa3yM) — METOJ pallMOHAJIbHOIO BBIBEJACHUS HOPM HMCIIAaMCKOIO MpaBa
13 JIByX INIaBHBIX UCTOYHUKOB — KopaHna u CyHHBI.

B xauecTBe erie 0JHOro HCTOYHUKA MYCYJIbMaHCKOIO IpaBa, C(hOPMUPOBAHHOTO
B paccMaTpUBAaEMBbIi NIEPUO]], MOXKHO Ha3BaTh aKThI INIaBbI rOCynapcTBa — (pupma-
Hbl. Mcnamckas peiuruo3Ho-npaBoBasi JOKTPUHA IIPU3HAET B KaUeCTBE 3aKOHO/aTe-
7151 TObKO Auitaxa. B ¢Bsi3u ¢ 3TuM (pripMaHbl OJIMKE 110 CBOEH CYIITHOCTH K CTaTyCy
pEerIaMeHToB, YeM 3aKOHOB. DTHUM O0O0YCJIOBJIEHO JOCTATOYHO HU3KOE MOJOKEHUE
(bupMaHOB B MepapXUH UCTOYHUKOB MYCYITbMaHCKOTO ITPaBa.

3. Ilepuoo maxknuoa (X — nepsas nonosuna XIX eéeka).

[Tox TakinaOM B MyCYJIbMAaHCKOM IPaBe MOHUMAETCSl HEOOXOIAUMOCTD CIIE0-
BaHMS 10 BOIIpOocaM (PUKXa YICHHUSIM aBTOPUTETHBIX UCIAMCKUX TPABOBEIOB — OC-
HOBAaTeJel BhILIENEPEUUCICHHBIX PEIUTHO3HO-IIPABOBbIX 1IKOJI. C MOMEHTa OKOH-
gaTenbHOro oopmiieHus: Ma3xaboB B MyCYIbMaHCKOM MUpPE C(HOPMUPOBAIACH
KOHUEIIINS 3aKpbITUS BpaT UJKTUXada, B COOTBETCTBUU C KOTOPOIl BEpyIoIIne
00s13aHbBI CJIEIOBATh YYCHHUIO OJHON M3 CYHIECTBYIOMIMX PEIUTHO3HO-TTPABOBBIX
LIKOJI, IPY 3TOM HE MMes IIpaBa Ha CAMOCTOSITEIbHOE TOJKOBAHUE U BBIBEICHUE
paBOBbIX HOpM. HecMoTpst Ha TO 4TO y Takiuaa ObUIM Cepbe3HbIE MPOTUBHUKU
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KaK B JIMIIE BBIIAIOIIMXCS YUEHBIX, B uacTHOCTH MOH Taitmun u U6H anb-Kaititnma,
TaK U B JIMLE LEJNbIX TEUCHUH HClIaMa, HaIpUMEpP LIMU3Ma, TEM HE MEHEe HeoO-
XOIUMOCTD CIICJIOBAaHHSI MTPABOBBIM yYUEHHSIM OJHOTO MX Ma3XaboOB NMpU3HABAIACh
Ha NPOTSKEHUU MHOTMX BEKOB OOJIBLION YacThIO MYCYJIbMaH.

C momeHTa (popMUPOBaHHS OCHOBHBIX MYCYIBMAaHCKUX Ma3XaOoOB B KaueCTBE
[JIABHOTO MCTOYHHMKA MYCYJIbMaHCKOTO IpaBa (PaKTHYECKH YTBEPANIACH MIPABOBAs
JOKTPUHA, TIOCKOJIbKY MTPaBONPUMEHUTENN CTAIH NPU PA3PELICHUH IOPUINIECKUX
BOIIPOCOB CChLIAThCs HE Ha NepBoMcTOYHUKN — Kopan u CyHHY, a B IEpBYIO Ooye-
penb Ha JOKTPUHAIBHBIE NCTOYHUKH PETMTHO3HO-TIPABOBBIX MIKOJI. DTa 0COOCH-
HOCTb MYCYJIBMAHCKOT'O MPaBa COXpaHsIach BIUIOTh 10 BTOPOW NoJ0BUHBI XIX Beka.

4. Ilepuoo peghopm eeponeiickozo oopasua (émopas nonosuna XIX — nepeasn
nonosuna XX eéexa).

HecMoTps Ha TO 4TO BAMSIHUE €BPOIEHCKOro MpaBa Ha MyCYyIbMaHCKYO IIPaBo-
BYIO0 CEMbIO UMEJIO MECTO U B 0oJiee paHHUE MEPUOJIbl, HAUOOJIEE OTUETIIMBO 3TO
BBIpa3UiIOCh BO BTOpoi mosioBuHe XIX Beka. OObsICHSAETCS 3TO ABYMsI INIABHBIMU
MIPUYMHAMH, OJTHA U3 KOTOPBIX HOCUT MOJIUTUYECKUN XapaKTep, BTOpas — SKOHOMHU-
yeckuid. [IpMurnHOM NOIUTHYECKOro XapaKkTepa sSBIsSETCS aKTUBHAsI KOJIOHUAIbHAS
MOJIMTHKA 3anaIHbIX rocyaapceTs (Ppanuus, Benukodbpuranus, Utanus u ap.), npu-
BOJIAIIAS K HABA3BbIBAHUIO METPOMOIMSIMHU CBOMM KOJIOHUSIM OIPEIEICHHBIX CTaH-
JApTOB B Pa3JINYHBIX cepax, B TOM YHCIIE B IPaBOBOM. DKOHOMHUYECKAs! IPUIMHA
COCTOMT B TOM, 4TO B ATOT NIEPUO]] 3amla/IHas LIMBUIIN3ALUS 3a CUET UHIyCTpUAIN3a-
IIUU, HAYYHOTO MTPOPHIBA U (DAaKTUIESCKOTO OTpalIICHHsT KOJIOHUH COBEPIIIHIIA PE3KHIA
SKOHOMHMYECKHUN CKavoK. [1Jis TOTO 4TOOBI UMETH BOBMOYKHOCTb, C OTHOM CTOPOHBI —
KOHKYpHUPOBATh, a C IPYroil — aKTUBHO COTPYIHUYATh C EBPONEHCKUMU JIepKaBaMH,
HEKOTOpbIE MYCYJIbMaHCKHE rocyAapcTBa (B nepByto odepenb OcMaHcKas UMIepust)
PELININCh Ha TPOBEICHUE CEPhE3HBIX peOopM €BpPOIEHCKOro 00pasia, B TOM YUCIIe
B IPaBOBO# cdepe.

@panny3ckuii npaBosea P. JlaBun BeiaensieT Tpu GeHOMEHA B IIpaBe MYCYJlb-
MaHckuXx cTpad B XIX m XX Bekax: BeCTEpHHU3AIMIO; KOAU(DUKAIINIO Pa3/IeiOB,
KOTOPBIX HE KOCHYJACh BECTEPHU3ALMS; YIPa3AHEHUE IPU3BAHHBIX IPUMEHSATD
MYCYJIBMAaHCKO€ ITPaBoO CHEUAIbHBIX CYI0B [2, c. 364].

OOmenpu3HaHHBIM (DaKTOM SIBIISIETCS TO, YTO BIEPBBIC KOAM(PHUKAIIUS HOPM
MYCYJIBMaHCKOTO IpaBa npowusomnuia B OcManckoil ummnepun B 1869—1877 ronax,
B pe3yJbTare KOTOPOi Ha OCHOBE MCIaMCKO-IIPABOBBIX HOPM ObLI COCTABIIEH €UHBIN
TOKyMEeHT — Mapkainna, cocrosiiuii u3 1850 crareit. C 3Toro MoMeHTa MyCyilb-
MaHCKHE MpaBonpuMeHuTen B OCMaHCKONH UMIEPUH NPU Pa3pelieHUH I0pUIu-
YECKHUX BOIPOCOB MOIIM MPUMEHATH TOJIBKO T€ HOPMbI HCIAMCKOIO IpaBa, KOTo-
pbie OBLIM 3aKpETUICHBI B O3UTHBHOM 3aKOHOJIATEILCTBE rocynapcrna. [lepeBos
MYCYJIBMAaHCKOTO IIpaBa U3 JTOKTPUHAIBHOU (popMBl B (hOpMy 3aKOHA M3MEHSIET
COOTHOIIEHNE MEK/Y IO3UTUBHBIM 3aKOHOJATEIbCTBOM U PEIUTMO3HO-IIPABOBBIMU
HOpMaMH Il1apHaTa: [JIaBeHCTBO NEPEXOAUT K TOCYJapCTBEHHOMY 3aKOHO/IATENbCTRY,
IIOCKOJIbKY IMEHHO OHO PELIAET, KaKhe HOPMbI PEIMIMO3HOTO IIpaBa ciieyeT puMe-
HSTh, @ KAKUE — HET.
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I'maBeHCTBO HOPM, MPUHATBHIX TOCY/IaPCTBEHHBIMU OpraHaMu U JJOJDKHOCTHBI-
MU JIMLAMH, HaJl OOrOOTKPOBEHHBIMH HOPMAaMU UMEET B KAUYECTBE €CTECTBEHHOTO
MOCJIEICTBUS OCNIa0JI€HUE BIUSHUS PETUTHO3HBIX MOCTYJIATOB HA OOIECTBEHHbIE
OTHOILIEHUSI.

TenaeHuus Ha KonupuKauo GUKXa U U3MEHEHHE COOTHOILIEHHS MEXIy TO-
3UTUBHBIM 3aKOHOAATEIbCTBOM M OOTOOTKPOBEHHBIMM HOPMaMH IpPOSBUJIACH
HE TOJIBKO B TYPEIIKOM 3aKoHoAarenbeTBe. [lapamnensao GpopmupoBannio Mamkai-
JI6I 3HAYUTEILHOMY Pe(OPMHUPOBAHUIO ITOJBEPTACTCS U ETUNETCKOE 3aKOHONATENBCT-
BO: MPUHUMAIOTCS TPAXKIAAHCKUN, TOPTOBBINM, YTOJOBHBIM, I'PaKIaHCKO-IIPOLIEC-
CyaJbHBI|, TOProBO-IpoLecCyanbHbli Kojekehl. [locne ynpasanenns OcMaHCKOTO
xanmudara B 1924 romy npaBoBbie pehoOpMbI €BpOIEHCcKoro odpasma mpou30uuIn
1 BO MHOTHX JIpYTUX MYCYJIbBMaHCKHUX TOCY/1apCTBaX.

Konnenmus Takiuaa B 3TOT MEPHO TEPSIET CBOM TO3HUILINU, MHOTHE PEdOPMBI
MIPOU3BOJATCS HA OCHOBAHMM WJ)KTHXaJla U3BECTHBIX MYCYJIbMaHCKUX YYEHBIX
Toro nepuona (Hanpumep, Myxammen A6m10).

OrpoMHoO€ BIHsIHHE €BPOIEHCKUE MPAaBOBBIE TPAAUIIMK OKa3aJId U Ha COZIEpKa-
HUE MPAaBOBBIX HOPM MYCYJIbMaHCKUX CTPaH, KOTOPbIE CTAJIM BCE JaNbIIE OTXOJUTh
OT TPAIUIIMOHHBIX UCIAMCKUX HOpM. OTHOCHUTENHHO B HEM3MEHHOM (opme ocTa-
JIach JIMILIB OTPACiIb — MPABO JIMYHOIO CTaTyca, peryinupyroiias OpauHo-ceMeiHbIe,
HACJIEICTBEHHbIE OTHOIICHHUS; OTHOLLIEHUS, CBSI3aHHBIE C ONIEKON U MONEYUTENbCT-
BOM, C YUPEKJICHHEM OIaroTBOPUTEIBHON COOCTBEHHOCTH, C TAPEHUEM H T. II.

Taxum 00pa3om, Ha JTaHHOM 3Tare TPAAULIMOHHbIE UCTOUHUKU MYCYJIbMaHCKOTO
IIpaBa yXOAAT Ha BTOPOM IUIaH, IPEUMYIECTBO TOCTENIEHHO MIEPEXOANT K TOCYyAapCT-
BEHHOMY 3aKOHOJATEJIbCTBY, IMOJIOXKEHUS KOTOPOIO 4acTO IPOTUBOPEYAT OCHOBAM
MYCYJIbBMaHCKOM PEJUTHH.

5. Ilepuoo peucnamuzayuu (6mopas nonosuna XX 6eka — Hacmosuee epems,).

Haunnas co Bropoii nonoBuHbsl XX BeKa BIMSHHE MCIaMa Ha OOLIECTBEHHbBIE
OTHOULIEHUS B CTPaHaX MYCYJIBMAHCKOIO MMPa 3HAYUTEIBHO BO3pocio. [Ipunsarsie
B YKa3aHHBIH [1€pUOJI OCHOBHBIE 3aKOHBI TIOAABJISIONIETO OOJIBIIMHCTBA MYCYJIbMaH-
CKHX CTpaH MPHU3HAIOT IIapuaT B KaueCTBE IVIaBHOTO, a UHOT/A U €IUHCTBEHHOTO
HCTOYHMKA 3aKoHOAaTenbeTBa. M3 nopsaka 50 rocynapcTB MyCyabMaHCKOIO MUpa
CBETCKMMH MOXKHO Ha3BaTh JMIIb Typluio, MyCylIbMaHCKHUE CTPAHbl IOCTCOBET-
CKOI0 poCTpaHcTBa, Anbanuto. /laxe B 3TUX cTpaHaxX NO3UIMH KcIaMa B OCIIE-
HHE JIECATUIIETUS YKperustoTcs. Tak, coBpeMeHHass Typuusi, mpaBUTEIN KOTOPOM
B XX BeKke BCAYECKU OOPOIUCH C JHOOBIMU MPOSBICHUSMH PETUTHO3HOCTH, Ha CEro/I-
HSLIHUM I€Hb YIIPaBIsIeTCs CTOPOHHUKAMU UJEOJIOTUH MOJIUTUYECKOTO UCIaMa.

OnHako BIUSHUE 3alaJIHBIX MPABOBBIX CUCTEM Ha MCIAMCKOE IPaBO MPOIOJI-
JKaeT OCTABaThCs JOBOJIBHO CEPHE3HBIM, IIPEXK/IE BCETO B TOM, YTO KacaeTCsl BHEI-
Hel (popMBl, a TaKXkKe psaa oTpacieil npasa (IIaBHBIM 00pa3oM YroJIOBHOTO IpaBa,
HOPMBI KOTOPOT'O B COBPEMEHHBIX MYCYJIbMAaHCKHUX CTPaHaxX UMEIOT ropasao OoJIblIe
o01Iero ¢ eBpONEHCKUM MTPaBOM, YEM C TPAJUILIMOHHBIM UCIAMCKUM).

TeM He MeHee 3HaUMTEIbHAS YaCTh COBPEMEHHBIX MYCYJIbMAaHCKUX TOCY-
JAPCTB B IIPOLECCE 3aKOHOATEIBbHOMN JEATEIbHOCTH YUUTBIBAECT KAK ITOJOXKEHUS
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nepBoucTouHuKoB — Kopana n CyHHBI, Tak U MOJ0KEHUS KJIACCHUYECKON PETUTHO3HO-
IIPaBOBOM JTIOKTPHHBI.

OueHb TOUHYIO XapaKTEPUCTUKY COBPEMEHHOMY MYCYJIbMAaHCKOMY IpaBy Jajl
npocdeccop JI. P. Crokustitnen: «B HacTosiiiee BpeMsi €CTh OCHOBAHUSI TOBOPUTH
0 (hopMHPOBAHUM CBOETO POAA COBPEMEHHOIO HCIIAMCKOI'0 IIPpaBa, KOTOPOE 110 CBOMM
MIPUHLIMIIAM U COJEPKAHUIO OPUEHTUPYETCSI HA UCXOJIHbIE Hauajla TPaJULMOHHOTO
¢uxxa, a Mo (hopMe UCIBITHIBACT TITyOOKOE BIMSHHIE €BPOIICHCKOI IIPaBOBOM Tpaiu-
uum» [5, c. 120].

Pesyn bTaTbl ccrenoBaHus

Pe3tomupys BblllIECKa3aHHOE, OTMETUM, YTO OOOCHOBAHHOM BBINISAUT CJIETYIOIIAs
MEpUOIN3AIMs UICTOPUU PA3BUTHSI ICTOYHUKOB IIpaBa B MCIAMCKOM PaBOBO CEMbeE:

1) nepuon popmuposanus (nepsast nonosuHa VII — nepsas nonosuna VIII Beka);

2) nepuoa yTBepxKAeHHs Ma3xabos (BTopas nonoBuHa VIII — IX Bek);

3) nepuon Takauaa (X — nepsast nosioBuHa XIX Beka);

4) nepuon pedopm eBporieiickoro odpasia (Bropas nmonosuHa XIX — nepBas
nosoBuHa XX BeKa);

5) mepuoa perciaMu3aiyu (BTopasi MoJoBHMHA X X BEKa — HACTOSIIIEE BPEMSI).

[Ipencrasnsiercs, uto B Onmrkaliline AECATUIETHS MPOLECC percIaMU3alun
IpaBa B MYCYJbMaHCKHMX CTpaHaX IMPOAOKUTCS, a BIUSHUE €BPOINEHCKUX CTaH-
JTapTOB Ha UCJIAMCKYIO IIPaBOBYIO CEMbIO, B TOM YHCJIE CUCTEMY UCTOYHHMKOB I1paBa,
co BpeMeHeM OygieT ociadbeBath. Kak ObU10 cka3aHO paHee, OCHOBHBIMU ITPUYMHAMHU
PE3KOro yCUJICHUS BIIUSHUS €BPOIEHCKOro MpaBa Ha UCIAMCKYIO IPAaBOBYIO CEMbIO
B XIX Beke ABISIIMCH KOJOHUAIbHAS MMOJUTHKA 3aMaJHBIX JEP>KaB U UX OBICTPHIMA
IKOHOMHYECKUH pocT. O0a BBINICHA3BaHHBIX (haKTOPa IMMOCTETICHHO TEPSIOT CBOC 3HA-
yeHue. C 0JHON CTOPOHBI, 3al1aJIHBIM rOCyJapcTBaM HauMHasi CoO BTOPOil MOJIOBU-
Hbl XX B€Ka BCE CIIO)KHEE BECTU KOJIOHUAJIbHYIO MOJUTHUKY U CUJIOW HaBA3bIBATh
CBO€ BUJICHUE OpyTrUM LuBUiIu3auusM. C Ipyroil CTOPOHBI, MyCYJIbMaHCKas HayKa
B XX Beke BrIpadoTana JOCTaTOYHO YCTOHYMBBIE YKOHOMHUYECKHUE MOJIEIH (HCIaM-
CKUI OAHKMHI, UCJIAaMCKO€ CTPAaxOBaHUE U JIp.), COOTBETCTBYIOIINE HOPMaM Il1apua-
Ta, KOTOPBIE B MEPCIEKTHUBE MOTYT CIIOCOOCTBOBATh 3HAYUTEILHOMY CHIDKEHUIO
SKOHOMMYECKOM 3aBUCMMOCTH MYCYJIbMaHCKOTO MUpa OT 3arnaja.
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